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DETAILED ACTION 



Acknowledgements 



1 . This Office Action is given Paper No. 20 1 008 1 9 for reference purposes only. 

2. This Office Action is in response to the response filed 23 June 2010 ("June 2010 
Response"). The June 2010 Response contained, inter alia. Claim Amendments ("June 2010 
Amendments") and Remarks/ Arguments ("June 2010 Remarks"). 

3. Unless otherwise noted, citations to Apphcants' specification refer to citations in 
Applicants' U.S. Patent Application Publication 2001/0039520. 

4. Claims 1-4, 7, 8, and 10-22 are pending. 

5. Claims 1-4, 7, 8, and 10-22 have been examined. 



The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 



subject matter which the applicant regards as his invention. 

7. Claims 1-4, 7, 8, and 10-22 are rejected under 35 U.S.C. 1 12, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

8. Claim 1 's recitation of "wherein the communication terminal apparatus is configured to 
perform telephone calls. . ." (page 4, lines 4-7) renders the claim indefinite because a person 
having ordinary skill in the art would not understand whether this is a method step recitation , or a 
structural limitation . That is, because of the below definition of "configure" ("to initialize a 



Claim Rejections - 35 USC § 112 2'"^ Paragraph 



6. 



The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 
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device so that it operates in a particular way. . ."), a person having ordinary skill in the art would 
not understand whether Applicant is claiming: 

a. a method step wherein something acts upon the "communication terminal 
apparatus" in order to "configure" it to "perform telephone calls;" or 

b. a structural recitation wherein the "communication terminal apparatus" is further 
limited b y noting that it is "configured to perform telephone calls." 

9. Because a person having ordinary skill in the art's attempt to interpret the claim language 
would result in two or more structurally dissimilar interpretations, the claim language is 
indefinite. As such, the USPTO is justified in requiring the Applicant to more precisely define 
the metes and bounds of the claimed invention. See Ex parte Miyazaki, 89 USPQ2d 1207, 1211 
(BPAI 2008). For further guidance on this matter, see page 2, of "Indefiniteness rejections 
under 35 U.S.C. 1 12, second paragraph (signed 2 September 2008)," located at the USPTO's 
website: http ://www.uspto . gov/web/patents/memoranda.htm . Claims 2-4, 7, 8, and 10-13 are 
rejected at least for their dependency upon independent claim 1 . 

10. Claim 14 is indefinite because a person having ordinary skill in the art would not 
understand whether Applicant is claiming the subcombination of a "communication service 
apparatus", or the combination of a "communication service apparatus" and a "communication 
terminal apparatus." 

c. The preamble of claim 14 indicates that the claim is drawn to a "communication 
service apparatus" ("A communication service apparatus comprising. . ."). Furthermore, 
claim 14 recites limitations of the "communication service apparatus", such as 
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"transmitting means for transmitting audio data and image data between said plurality of 
communication terminal apparatus" (page 7, lines 4-5). 

d. The body of claim 14 positively recites a "communication terminal apparatus" in 
combination with a "communication service apparatus." The body of the claim further 
recites limitations upon the "communication terminal apparatus"; see at least page 8, 
lines 4-7 - "wherein the communication terminal apparatus is configured to perform 
telephone caUs." 

e. Because the preamble indicates that the claim is drawn only to a "communication 
service apparatus," and the body of the claim is drawn to a "communication service 
apparatus" in combination with a "communication terminal apparatus," the claim is 
indefinite. 

f If it is Applicant's intention to claim a "communication service apparatus" in 
combination with a "communication terminal apparatus," the preamble of the claim must 
be amended to indicate that the scope is a combination of a "communication service 
apparatus" in combination with a "communication terminal apparatus". For example. 
Applicant could amend the preamble to read "A system. . . ." 

g. If it is Applicant's intention to claim the subcombination of a "communication 
service apparatus" alone, then all positive recitations concerning the recited 
"communication terminal apparatus" must be removed from the claim. 

1 1 . Claims 15-22 are rejected at least for their dependency upon independent claim 14. 

12. The Examiner finds that because the claims are indefinite under 35 U.S.C. § 1 12, 2°'' 
paragraph, it is impossible to properly construe claim scope at this time. However, in accordance 
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with MPEP §2173.06 and the USPTO's policy of trying to advance prosecution by providing art 
rejections even though claims may be indefinite, the claims are construed and the prior art is 
applied as much as practically possible. 



13. The following is a quotation of 35 U.S. C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 



14. Claims 1-4, 7, 8, 12-19, and 22 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over WO/98/28908 ("Crampton") in view of U.S. Patent 5,850,222 ("Cone"), further in view of 
U.S. Patent 6,026,079 ("Perlman"). 

15. As per claim 1, Crampton discloses: 

16. connecting a plurality of communication terminals (figure 1, reference 6; and claim 25 - 
"server") to each other and transmitting signals between said terminals (claim 25, "server on the 
internet to which the kiosk transmits the Avatar"); 

17. transmitting audio signals (page 6, ^6 - "sound recording. . .may be used to capture the 
voice of the person as he makes sounds") and image signals (claim 25, "kiosk transmits the 
Avatar") between said plurality of communication terminal apparatus (claim 25, "server on the 
internet to which the kiosk transmits the Avatar"); 

18. detecting at least the first user's face (page 9, T12 - "head, nose, ears"), hands (page 9, T12 - 
"hands"), outwear (page 10, T12 - "simple image processing algorithms can be used to combine 



Claim Rejections - 35 USC §103 
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the silhouettes reliably"; the combination of both silhouettes is done to remove the clothing from 
the avatar data; as such, the clothing is detected) and a position of the first user's face (page 5, 
- "used to locate the head"), hands (page 5, Til - "hands and fingers are roughly in the same plane 
P"; this is done to locate and image the hands), and outwear (page 10, T12 - "An image of the 
person [3] is taken with camera [63] and background [72] with LEDs [70] illuminated and LEDs 
[71] not illuminated"; this locates the person's clothing relative to the background, since the 
background is subtracted from the clothing image) by matching feature points (page 8, ^4 - "3D 
Points") extracted from the first image data according to luminance and color (page 8, ^2 - "16 
colour cameras are used with 16 flash lights to record the colour of the person") of the first 
image data with a database (page 10, T12 - "An image of the person [3] is taken with camera [63] 
and background [72] with LEDs [70] illuminated and LEDs [71] not illuminated. . .simple image 
processing algorithms can be used to combine the silhouettes reliably using thresholding of the 
characteristic colour. . ."; this is done using a collection of data fundamental to the system - the 
system in Crampton must inherently be programmed to recognize the person and his clothing, 
because this is how computerized systems operate); 

19. wherein an environment (computers inherently have operating systems and programs, 
because this is how computers run and interact with the hardware that they possess) is supplied. 

20. Crampton does not explicitly disclose: 

21 . generating third image data by superposing first image data transmitted from a first 
communications terminal apparatus utilized by a first user with second image data of one or 
more products; 
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22. according to a respective one from a plurality of superposing methods that comprise 
replacing a prescribed area of the first image data with the second image data and blending the 
first image data and the second image data at a prescribed ratio; 

23. transmitting the third image data to a second communication terminal apparatus utilized 
by a second user; 

24. wherein the prescribed area in the first image data is determined based on the feature 
points of the first image data and a usage of the one or more products; 

25. environment for performing transactions of the one or more products is displayed to the 
one of said plurality of communication terminal apparatuses to which the detailed information is 
supphed; 

26. wherein detailed information of the one or more products is supplied to the plurality of 
communication terminal apparatuses in response to a demand from the plurality of 
communication terminal apparatuses. 

27. Cone teaches: 

28. generating third image data (claim 24, "two-dimensional shape") by superposing (claim 
24, "overlaying") a prescribed area of first image data (claim 24, "three-dimensional shape") 
transmitted from a first communications terminal apparatus utilized by a first user with second 
image data of one or more products (claim 24, "a standard object"); 

29. transmitting the third image data to a second communication terminal apparatus (column 
14, lines 37-40 - "electronically transfer and display a person's figure") utilized by a second user 
(all computers are inherently directly or indirectly operated by a user, because this is the purpose 
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of computers; while a user may not sit at a computer (e.g. a web server), said computer serves a 
user in some way (e.g. by serving a web page)); 

30. wherein the prescribed area in the first image data is determined based on the feature 
points of the first image data (figure 3, reference 3 02 A, 3 03 A, 3 04 A, 3 05 A) and a usage of the 
one or more products (column 6, lines 57-61 - "each garment is assigned a body area"); 

3 1 . environment (computers inherently have operating systems and programs, because this is 
how computers run and interact with the hardware that they possess) for performing transactions 
of the one or more products is displayed to the one of said plurality of communication terminal 
apparatuses to which the detailed information is supplied (column 1, lines 33-44 - "some people 
purchase clothing through alternate means. . .it would be desirable to have a technique in which a 
person could approve the appearance and fitting of a garment without having to actually try on 
the garment"); 

32. wherein detailed information (column 2, lines 7-12 - "a computer image of the garment to 
the person's figure") of the one or more products is supplied to the plurality of communication 
terminal apparatuses in response to a demand from the plurality of communication terminal 
apparatuses (column 2, lines 7-12 - "a computer image of the garment to the person's figure"). 

33. Cone teaches tailoring a garment to a person's figure, based on a 3D model of the person, 
in order to allow said person to approve of the "appearance and fitting of a garment without 
having to actually try on the garment" (column 1, lines 40-44). This creates a "fast and cost- 
effective manner" (column 2, lines 7-12) of selecting clothing. This, in turn, creates a more 
profitable system for its creators, because users would be more likely to purchase and use a 
system that is "fast and cost-effective" (column 2, lines 7-12). 
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34. Therefore, it would have been obvious to a person having ordinary skill in the art to 
include in Crampton the clothing-rendering system as taught by Cone, since the claimed 
invention is merely a combination of old elements, and in the combination, each element merely 
would have performed the same function as it did separately. A person having ordinary skill in 
the art would have recognized that the results of the combination were predictable, as well as 
advantageous because it would create a "fast and cost-effective" method of fitting a garment to a 
user's specifications, in order to sell it to said user. A person having ordinary skill in the art 
would also see it as advantageous because it would create a more profitable system. 

35. Crampton in view of Cone discloses as above, but does not explicitly disclose: 

36. wherein the communication terminal apparatus is configured to perform telephone calls, 
and the transmitting steps transmits the third image data to the second communication terminal 
apparatus when the first communication terminal apparatus and the second communication 
terminal apparatus are connected for a telephone call. 

3 7 . Perlman teaches : 

38. wherein the communication terminal apparatus (figure 6, Computer 132) is configured to 
perform telephone calls (figure 6, Local Call 146), and the transmitting steps transmits the third 
image data to the second communication terminal apparatus when the first communication 
terminal apparatus and the second communication terminal apparatus are connected for a 
telephone call (figure 3, Answer Phone When User B Calls. Connect to User B's Computer. 
Play Game 328). 
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39. Perlman's modem pool system enables computers to participate in calls and transmit data 
(column 4, lines 47-50 - "means for transmitting data. . .") between the computers, using a 
localized (figure 2, Modem Pool 75) and globalized (figure 2, Inter-Region Wan Transport 87) 
connection system. Perlman further notes that a "fundamental principle of the network [in 
Perlman] is to enable an inexpensive, low-latency connection between two computers. . ." 
(column 28, lines 35-48). 

40. The sole difference between the reference and the instant apphcation is that the reference 
does not disclose a telephone connection between two devices in place of Crampton's 
"telecommunications network" (page 14, ^17). Since each individual connection type and its 
function are shown in the prior art (though in different references), the difference between the 
claimed subject matter and the prior art rests not on an individual element or function, but the 
combination itself - that is, in the substitution of Perlman's telephone connection in Crampton. 
Therefore, it would have been obvious to one of ordinary skill in the art at the time of the 
invention to use a telephone connection in place of a telecommunications network, because the 
simple substitution of one known element for another, producing a predictable result, renders the 
claim obvious. A person having ordinary skill in the art would also find it advantageous because 
it would create a less expensive system. 

41. The Examiner finds that claim 14 is not patentably distinct from claim 1, because the 
method in claim 1 corresponds to the apparatus in claim 14. The inventions in claims 1 and 14 
are related as process and apparatus for its practice. The inventions are distinct if it can be 
shown that either: (1) the process as claimed can be practiced by another and materially different 
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apparatus or by hand, or (2) the apparatus as claimed can be used to practice another and 
materially different process. (MPEP § 806.05(e)). In this case the method in claim 1 cannot be 
practiced by a materially different apparatus from claim 14, because the apparatus in claim 14 
corresponds to the method steps in claim 1, and the apparatus in claim 14 cannot practice another 
materially different process from claim 1, because the apparatus in claim 14 is built to perform 
the steps of claim 1. Because claim 14 is not patentably distinct from claim 1, the Examiner 
concludes that the patentability of claim 14 stands or falls with claim 1. 

42. As per claim 2, Crampton in view of Cone discloses as above, and further discloses: 

43. wherein said one or more products are selected by said first user of said one of said 
plurality of communication terminal apparatuses (Cone, column 3, lines 33-36 - "selected 
garment"). 

44. As per claim 3, Crampton in view of Cone discloses as above, and further discloses: 

45. first image data includes an image from said first user (claim 25, "Avatar"). 



46. 
47. 
such 



As per claim 4, Crampton in view of Cone discloses as above, and further discloses: 
first image data includes a real-time moving image signal (page 6, - "capture motion 
as walking"). 
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48. As per claim 7, Crampton in view of Cone discloses as above, and further discloses: 

49. first image data is superposed with said second image data of the one or more products so 
that the second image data has a relation with an object included in said first image data (Cone, 
column 6, lines 57-61 - "each garment is assigned a body area"). 

50. As per claims 8 and 18, Crampton in view of Cone discloses as above, and further 
discloses: 

5 1 . first image data is superposed with second image data so that third image data includes an 
image in which said first user uses the one or more products (Cone, column 2, lines 7-11 -0 
"image of the person's figure wearing the garment"). 

52. As per claim 12, Crampton in view of Cone discloses as above, and further discloses: 

53. third image data is selectively transmitted to a communication terminal apparatus 
(column 14, lines 33-35 - "electronically transfer... a person's figure"). 

54. As per claims 13 and 19, Crampton in view of Cone discloses as above, and further 
discloses: 

55. products included in said third image data are changed in response to a demand from the 
second user (Cone, column 3, lines 33-36 - "selected garment"; the user may select another 
garment in another run of the method). 
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56. As per claim 15, Crampton in view of Cone discloses as above, and further discloses: 

57. recording means for recording said second image data (Cone, figure 4, reference 403 - 
garment database 403 stores garment data (and therefore has "garment data" stored to it)); 

58. second image data superposed with first image data from said one of said plurality of 
apparatuses (Cone, figure 14, reference 1408 - "transform the area to corresponding point"); 

59. superposing means generates third image data by superposing second image data with 
first image data (Cone, figure 14, reference 1408 - "transform the area to corresponding point"). 

60. As per claim 16, Crampton in view of Cone discloses as above, and further discloses: 

61 . recording means for recording information including second image data of said one or 
more products to be advertised (Cone, figure 4, reference 405 - tailor garment procedure 405 
operates on the tailored garment); 

62. superposing means generates third image data by superposing second image data with 
first image data (Cone, figure 14, reference 1408 - "transform the area to corresponding point"; 
this process uses the garments tailored through the "tailor garment procedure" 405). 

63. As per claim 17, Crampton in view of Cone discloses as above, and further discloses: 

64. connecting means adapted to transmit real-time moving image data among said 
apparatuses (page 6, ^7 - "capture motion such as walking"; said motion makes up a portion of 
the Avatar data, and is therefore sent with the rest of the Avatar data). 
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65. As per claim 22, Crampton in view of Cone discloses as above, and further discloses: 

66. transmitting means transmits information of more detailed information of said products 
(column 2, lines 7-12 - "a computer image of the garment to the person's figure") to said one of 
said apparatuses that transmitted the superposed image signal (column 2, lines 7-12 - "a 
computer image of the garment to the person's figure"). 

67. Claims 10, 11, 20, and 21 are rejected under 35 U.S.C. §103(a) as being unpatentable 
over Crampton in view of Cone, further in view of Perlman, further in view of "ValuePay.com - 
Get Paid to Use piggy!, A Unique Internet Service Launched" ("Piggy"). 

68. As per claims 10, 1 1, 20, and 21, Crampton in view of Cone, further in view of Perlman, 
discloses as above, but does not explicitly disclose: 

69. compensation is paid to first user, determined based on a number of times the 
transmission is performed by the first user; 

70. compensation is paid by money. 

71. Piggy teaches: 

72. compensation is paid to first user, determined based on a number of times the 
transmission is performed by the first user (^l - "ValuePay.com. . .will pay you every time you 
are online"); 

73. compensation is paid by money (^4 - "you can potentially start earning up to $1 .00 per 
hour. . .up to $3.00 per hour"). 

74. Piggy teaches paying users to use a service (ValuePay.Com) in order to send 
advertisements to users in a targeted manner. This creates a system where users are compensated 
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for their time, making users more likely to use the system. This, in turn, leads to a more 
profitable system for its owners, because when users use the system more, more advertisements 
are shown, which increase advertisement revenue. 

75. Therefore, it would have been obvious to a person having ordinary skill in the art to 
include in Crampton, Cone, and Perlman the advertising system as taught by Piggy, since the 
claimed invention is merely a combination of old elements, and in the combination, each element 
merely would have performed the same function as it did separately. A person having ordinary 
skill in the art would have recognized that the results of the combination were predictable, as 
well as advantageous because it would create a more profitable system for its owners, as well as 
a system that compensated users for using the system (making them more likely to use the 
system in the first place). 



76. The Examiner hereby adopts the following definitions under the broadest reasonable 
interpretation standard. In accordance with/n re Morris, 111 F.3d 1048, 1056, 44 USPQ2d 1023, 
1029 (Fed. Cir. 1997), the Examiner points to these other sources to support his interpretation of 
the claims. Additionally, these definitions are only a guide to claim terminology since claim 
terms must be interpreted in context of the surrounding claim language. Finally, the following 
list is not intended to be exhaustive in any way: 

77. Configure: "To initialize a device so that it operates in a particular way. For instance, a 
customer may configure a device so the device never requests data link confirmations, using a 
variety of mechanisms (e.g. parameters in NVRAM, parameters in ROM, dip switches, or 



Claim Interpretation 
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hardware jumpers)." The Authoritative Dictionary of IEEE Standards Terms , 1^ Ed., IEEE, Inc., 
New York, NY, 12/2000. 

78. Configuration : "(1) (A) The arrangement of a computer system or component as defined 
by the number, nature, and interconnection of its constitute parts. ... (C) The physical and logical 
elements of an information processing system, the manner in which they are organized and 
connected, or both. Note: May refer to a hardware configuration or software configuration." The 
Authoritative Dictionary of IEEE Standards Terms . 1^ Ed., IEEE, Inc., New York, NY, 12/2000. 

79. For: "1 a ~ used as a function word to indicate purpose... b ~ used as a function word to 
indicate an intended goal" Webster's Ninth New Collegiate Dictionary , Merriam- Webster Inc., 
Springfield MA, 1986. 

80. To: "2a ~ used as a function word to indicate purpose, intention, tendency, result, or 
end." Webster's Ninth New Collegiate Dictionary , Merriam- Webster Inc., Springfield MA, 1986. 

Response to Arguments 

8 1 . Applicants ' arguments filed with the June 2010 Response have been fully considered but 
they are not persuasive. 

82. Applicants argue: "Crampton describes a method of taking images of a person rather 
than extracting feature points of a person " (page 14, ^14). 

83. Examiner's response: The Examiner disagrees. 

84. Crampton discloses that "An image of the person [3] is taken with camera [63] and 
background [72] with LEDs [70] illuminated and LEDs [71] not illuminated. . .simple image 
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processing algorithms can be used to combine the silhouettes reliably using thresholding of the 
characteristic colour. . ." (page 10, T12). The user's shape is determined by comparing the picture 
with LED lighting and the picture without LED hghting. Using "simple image processing 
algorithms", the silhouettes are combined, thereby creating points along which the silhouettes are 
different. Then, the system compares the silhouette portions (opaque and transparent) in order to 
generate the "avatar" of the person. Therefore, luminance and color are used to create the image 
of the user. Because luminance and color are used to create the image of the user, the claim 
language is met and Applicants' argument is unconvincing. 

85. Applicants' remaining arguments with respect to the claims have been considered but are 
moot in view of the new ground of rejection. Because the claims have been amended to include 
the limitations on page 4, lines 4-7, and page 8, lines 4-7, Applicants argue limitations that were 
not previously in the claims. Because the arguments have been fully addressed in this Office 
Action, the arguments are overcome. 



86. Applicant's amendment, filed on 23 June 2010, necessitated the new grounds of rejection 
presented in this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 



Conclusion 
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87. A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 

CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

88. Any inquiry concerning this communication or earlier communications from the 
Examiner should be directed to CHRISTOPHER C. JOHNS whose telephone number is 
(571)270-3462. The Examiner can normally be reached on Monday, Tuesday, Thursday, and 
Friday, 9 am to 5 pm. 

89. If attempts to reach the Examiner by telephone are unsuccessful, the Examiner's 
supervisor, Andrew Fischer can be reached on (571) 272-6779. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

90. Information regarding the status of an apphcation may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. 
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91 . For more information about the PAIR system, see http://pair-direct.uspto.gov. Should you 

have questions on access to the Private PAIR system, contact the Electronic Business Center 

(EBC) at 866-217-9197 (toll-free). If you would like assistance from a USPTO Customer Service 

Representative or access to the automated information system, call 800-786-9199 (IN USA OR 

CANADA) or 571-272-1000. 

/Christopher C Johns/ 
Examiner, Art Unit 3621 

/EVENS J. AUGUSTIN/ 
Primary Examiner, Art Unit 3621 



